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the learned judge in the principal case, the question as to the application of 
the exception to particular cases, heretofore has hinged on the degree of 
negligence shown by the holder of the forged instrument, the tendency being 
to hold a slight degree of negligence sufficient to take a case out of the opera- 
tion of the exception. The principal case goes one step farther and prac- 
tically does away with the exception altogether, save where the party receiv- 
ing the money has been misled to his prejudice by the drawee's mistake. 

Boundaries — Artificial Bodies of Water. — In 1872 H. and W. owned 
lots of land separated by a small brook. In that year the city took the brook 
and strips of adjoining land as a reservoir for the use of the fire department. 
In 1875 W. conveyed land "bounded on the south by the city reservoir" to 
defendant's grantor. In 1895 the city abandoned the reservoir and defendant 
took possession of so much of the land as was originally a part of the W. 
lot, claiming it under the deed of 1875. In 1904 W. conveyed these demanded 
premises to plaintiff. Held, the demanded premises did not pass under the 
deed of 1875. Dillon v. Burke (1906), — N. H. — , 63 Atl. Rep. 927. 

In so holding the court does not follow the general rule that where land 
is bounded "by the pond" created by damming a stream, the grantee will take 
to the thread of the original stream, (Mansur v. Blake, 62 Me. 38 ; Mill River 
Woolen Mfg. Co. v. Smith, 34 Conn. 462; Shaw, Ch. J. in Waterman v. 
Johnson, 13 Pick. 261 ; Lowell v. Robinson, 16 Me. 357) but applies in the 
construction of this deed the presumption which ordinarily obtains where 
the granted premises are surrounded by other lands. No authorities are 
cited but the decision seems to be based upon the grounds that the reservoir 
had none of the characteristics nor could be subjected to any of the uses of 
the ordinary brook; that there was no evidence that the use of these two 
strips in connection with each other was necessary to the enjoyment of either; 
also that the reasons assigned for holding that it is more probable than other- 
wise the parties intended that the boundary line in a conveyance in which the 
granted premises are bounded by a highway or stream should be the center 
thereof, have no application to the facts of this case. In regard to this last 
proposition it does not seem that, in the absence of expressed intention, the 
grantor could be presumed to have intended that this triangular strip 30 feet 
in the front by 2]/ 2 feet in the back, subject to an indefinite easement, should 
not pass. Then, too, there is the old rule that the deed should be construed 
most strongly against the grantor. 

Carriers — Who Are Passengers — Fraud in Securing Carriage. — Plaintiff 
had procured at reduced rates a three months' ticket, good only for students 
under the age of eighteen years, by falsely representing that she was under 
eighteen and a member of a certain school, whereas she was over eighteen 
and not a student. She was injured through the negligence of defendant. 
Held, she was not a passenger. Fitsmaurice v. New York, N. H. & H. R. R. 
(1906), — Mass. — , 78 N. E. Rep. 418. 

This is but a new application of the doctrine that fraud vitiates the con- 
tract and the party guilty of the fraud can have no benefits under the 
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contract. Therefore if there is no valid contract of carriage the relation of 
passenger and carrier does not exist, and the carrier is liable to one injured 
only in case of wilful and wanton negligence as in the case of a trespasser. 
This principle has often been applied in cases where a party is travelling on 
a non transferable pass issued to another, and thereby defrauds the carrier 
by representing that he is the other. Railway Co. v. Beggs, 85 Ills. 80. 
Railway v. Thompson, 107 Ind. 442. Way v. Railway Co., 64 Iowa 48. It 
has also been applied in cases where a person solicits and secures free trans- 
portation from the conductor, or makes untrue statements to the conductor, 
thereby inducing him to permit free carriage. McVeety v. Railway, 45 Minn. 
268. Condran v. Railway Co., 67 Fed. Rep. 522. These are cases wherein the 
parties claiming rights as passengers have secured free transportation through 
the agencies of fraud. But now by this case the principle is extended to 
include cases in which one fraudulently represents himself to come within a 
certain category in order to obtain special rates. 

Corporations — Exclusive Privileges — Statutory Construction. — Quo 
warranto by the state against defendant, organized in 1900 under act of 
April 29, 1874 (P- L. 73) to furnish gas for lighting in Lackawanna County. 
In 1875 the Hyde Park Gas Co. had been incorporated under the" same act, 
its charter covering Scranton alone. Said act provided that the franchise 
of the company first incorporated thereunder should be exclusive within its 
allotted district, and prohibited the incorporation of another company until 
said company should have divided among its stockholders a certain dividend. 
Such event had not occurred as to the Hyde Park Gas Co. Notwithstanding 
that previous to the incorporation of said Hyde Park Gas Co., another 
(Scranton Gas and Water Co.), already operated in Scranton under special 
act of 1854 (P. L. 500), held (Mr. Justice Brown, Mr. Justice Potter and 
Mr. Justice Mestrezat dissenting) that the grant to the Hyde Park Gas Co. 
was exclusive in Scranton as against defendant. Commonwealth ex rel 
Attorney General v. Consumers' Gas Co. (1906), — Pa. — , 63 Atl. Rep. 463. 

We venture to disagree with this decision. The court declares that as 
there is no doubt or ambiguity in the statute of April 29, 1874, there is no 
room for construction. But does it not subject the statute to construction 
in interpreting "exclusive" to mean "exclusive except as to a company already 
in existence?" That the statute is open to construction we think admits of 
no reasonable doubt. In London and North Western Ry. Co. v. Evans [1893], 
1 Ch. 16, maxims of construction were applied to a private act clear and 
unambiguous enough on its face. Be that as it may, we think that the act 
of April 29th is "susceptible on its face of two constructions" (175 U. S. 
414, 419) ; at any rate there are two views expressed in the principal case as 
to its meaning. The argument for the prevailing view is based on Freeport 
Water Works Co. v. Prager, 129 Pa. St. 605, wherein it was held that the 
franchise of a company organized under act of April 29, 1874, was not 
exclusive as against an individual who prior to the incorporation of said 
company had sold water with the consent of the municipality; and Lehigh 
Water Co.'s Appeal, 102 Pa. St. 515, in which it was held that the legislature 



